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Il. ECONOMY, ECONOMIC POLICIESAND FOREIGN TRADE
Economic Policies

Foreign and domestic investment policy

Question 1.

Nepal has stated that the current industry policy allows for development of almost all industrial
ventures without licence. However Nepal's response to Question 6 states " as per the Foreign
Investment and Technology Transfer Act of 1992, Article 3, permission from the Department of
Industriesisrequired for all Foreign Investment” and that " the specific requirementsto get the
permission are not detailed in either of these acts." Given that the specific requirements ar e not
detailed in the Foreign Investment and Technology Transfer and Industrial Enterprises Acts of
1992, would Nepal please advise the criteria used in assessing proposals by Foreign Investors
and wherethese criteria are published?

Answer:

Sections 2, 3 and the annex of the Foreign Investment and Technology Transfer Act, 1992 are
relevant for all foreign investment and cover the major criteria for the permission of foreign
investment. Accordingly, the Department of Industry has issued a Form which has to be completed by
all Foreign Investors. This Form, in effect, includes the criteria (specific requirements) and the
proposals are assessed accordingly. The said Form is attached herewith (please see Annex-l) and is
available at the Department of Industry.

HMG/Nepal assumes existing practices of evaluating foreign investment to be transparent
one. Nonetheless, Nepal is examining to publish the criteria through appropriate instrument such as
administrative decree of enactment of rules/regulations.

Question 2.

With regard to Question 32 of WT/ACC/NPL/3, Nepal explains that investments by foreign-
owned companies, or joint companies with foreign participation, are required to obtain
permission by the Ministry of Industry. Which laws statesthe criteria for such permission?

Answer:

Section 2 & 3 of the Foreign Investment and Technology Transfer Act, 1992 prescribe major
criteria for the permission of investment by foreign-owned companies. The Department of Industry
prescribes other detail requirements for this purpose under an application Form issued by it.
HMG/Nepal assumes existing practices of evaluating foreign investment to be transparent one.
Nonetheless, Nepal is examining to publish the criteria through appropriate instrument such as
administrative decree of enactment of rules/regulations.

Question 3.

The response to Question 23 on restrictions on Foreign Enterprises refers to the answer to
Question 3 which states " The Privatization Act 1992, in general, does not discriminate between
national and foreign investors. However, while evaluating proposals, if the proposals of two or
more investors are found to be identical, priority shall be given to the national investor or the
group of national investors'. Could Nepal advise what mechanisms are in place to ensure
transparency in the process and what review/appeal/recourse mechanisms are available to
unsuccessful foreign investor tenders?
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Answer:

The provision under Section 6 of the Privatization Act, 1992 states that the Government, if it
thinks appropriate to privatize any Government Corporation, shall publish a notice in respect to the
privatization of such a Government Corporation in Nepal Gazette. The Act makes it mandatory for the
Government to initiate the privatization process only after the publication of a notice in the Gazette.
Under Section 7 of the Privatization Act, 1992, the Government may form a team of experts for the
evaluation of the Corporation in this respect. Section 8 of the same Act has given aternatives of the
privatization process to the Government, i.e., converting shares or selling intact to private buyers or
giving on lease etc. In accordance to Section 9 of the same Act the Government must call for public
tender for privatization by publishing a notice which has to be in accordance with international
practice. Section 10 of the same Act describes the basis of evaluation of tender and the privatization
committee evaluates the proposals received from the private parties accordingly. In accordance to the
Section 11(4) of the same Act, the terms and conditions mentioned in the Agreement in respect to
privatization must be published to inform the public.

Besides, the concerning party may ask for attested copy of relevant documents under number
17 of "kagaz jach ko mahal" (Chapter with respect to paper examination) of the Muluki Ain (Civil
Code). Likewise Article 16 of the Constitution of the Kingdom of Nepal provides aright to seek and
get information in respect to matters of public importance. Nepal is aso ready to adopt a better
mechanism in regard to transparency in the concerning Act.

The Privatization Act, 1992 as such is silent on the mechanism of review or appeal regarding
any unsuccessful tenders by investors whether national or foreign. Nevertheless, the unsuccessful
tender participant, in principle, may approach the Court of Appea under the Justice Administration
Act, 1991.

Question 4.

1 We understand that the World Bank and the IMF have advised you to streamline your
regulatory framework for foreign direct investment. What isthe status of these plans?

Answer:

The recommendations of studies conducted so far by FIAS and World Bank have aready
been incorporated in the amendments of Industrial Enterprises Act, 1992 and the Foreign Investment
and Technology Transfer Act, 1992

) Privatization Policy
Question 5.

WT/ACC/NPL/3 states that Nepal has completed privatization of a number of previousy
government-owned firms. Please describe how the firms listed in the response to question 21
were privatized, e.g., were they sold intact to private buyers, converted to sharesthat were sold
or otherwise distributed, or dismantled and sold piece by piece? Approximately what portion
of Nepal’s GDP is currently accounted for by the sales of remaining State-owned firms?
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Answer:

Nepal has completed privatization of a number of previously government owned enterprises. The
methods of privatization and other information are given below. The net (book value) worth of the

remaining state-owned enterprises account for about 15 percent of Nepal's GDP.

General description of privatized enterprises

S.No. Name of the Company Y ear of Method of Sales Proportionate
Privatization Privatization Proceeds Share
(Rs. '000)"
Mg | Em | Publ
t p ic
1 Bhrikuti Paper Mills (BPM) Oct. 1992 Asset and 229,800 | 70 5 25
business sale
2. Harisidhi Brick and Tile | Oct. 1992 Asset and 226,900 | 72 5 23
Factory (HBTF) business sale
3. Bansbari Leather and Shoe | Mar. 1992 Asset and 22,400 | 75 5 25
Factory business sale
4, Nepal Film Development | Nov. 1993 Share sale 64,662 | 51 5 44
Company (NFDC)
5. Balgju Textile Industry Ltd. | Dec. 1993 Share sale 17,716 | 70 5 25
(BT
6. Raw Hide Collection and | Dec. 1993 Share sale 3,990 -- -- 100
Development Corporation Ltd.
(RHCDC)
7. Nepal Bitumen and Barrel | Jan. (1994) Share sale 11,640 | 65 5 30
Udhyog Ltd. (NBBU)
8. Nepal Lube Qil Ltd. (NLO) Jan. 1994 Share sale 30,424 | 40 5| 33*
9. Nepal Jute Trade and | 1993 Liquidation Liquidation - - -
Development Company
10. | Tobacco Development | 1994 Liquidation Liquidation -- -- --
Company
11. Nepal Foundry Industry (NFI) | Mar. 1996 Share sale 14473 | 51 5 44
12. | Shri Raghupati Jute Mills | Aug. 1996 Share sdle 82,204 | 65 5 30
(SRIM)
13. Biratnagar Jute Mills (BIM)* Dec. 1996 Management Business - - -
contract contract
14. | Nepa Bank Ltd. (NBL)? Mar. 1997 Share sale 125,140 -- 5| 54"
15. | Agriculture Tools Factory | May 1997 Share sale 95,100 | 65 5 30
(ATF)
16. Bhaktapur  Bricks Factory | Aug. 1997 Lease 20,300 - - | 100
(BBF) (10 years, HM
lease) GN

# It includes the price of management share only.

* Rest of the shares are in the name of other corporations

! BIM is a semi-government enterprise in which private sector has majority shares. The decision to contracting
out was taken by the company's board and all the procedures were taken accordingly.

2 In this bank the government had majority shares. The government decided to sell some of its shares in the
market, so that the private sector could become the magjority shareholder. So it floated 10% of the shares in the
share market. Now the government is aminority shareholder i.e. it holds only 39% of the total shares.

"~ HMGN owns 39% shares
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. FRAMEWORK FOR MAKING AND ENFORCING POLICIES AFFECTING
FOREIGN TRADE IN GOODS AND TRADE IN SERVICES

1 Power of the Executive, L egislative and Judicial Branches of the Gover nment
Question 6.

What internal procedures will be necessary to ratify the WTO Agreement in Nepal? What will
beits position in the hierarchy of laws onceratified?

Answer:

His Mgjesty's Government of Nepal (HMG/N) shall table the resolution for the ratification in
the House of Representatives. The resolution concerning the ratification must be passed by a majority
of the members present in the House of Representatives. After the resolution is passed by the House
of Representatives, HMG shall notify the WTO Secretariat about the ratification of the treaty.

The position of the WTO Agreement in the hierarchy of Nepalese laws after ratification shall
be as an international treaty in conformity with Article 26 and 27 of the Vienna Convention on the
Law of Treaties.

Question 7.

Please describe the process that Nepal’s Government will use to ratify the accession package
approved by WTO Members, and indicate about how long it should take.

Answer:

After the accession package approved by WTO Members, HMG/N shall table a resolution for
ratification in the House of Representatives (Lower House of the parliament). The resolution
concerning the accession must be passed by a majority of the members present in the House of
Representatives. HMG/N shall notify the WTO Secretariat and the UN Secretariat about the
ratification after aresolution is passed by the House of Representatives.

The ratification process may take about six months.
Question 8.
Please describe how Nepal will adopt WTO provisionsin itslaws, as called for in Article XV1:4
of the Agreement Establishing the WTO, and how Nepal’s terms of accession contained in the
accession package adopted by the WTO General Council will be accepted or ratified. Please
outline the existing hierarchy of laws, i.e, which types of legidative instruments supercede
otherswherethere areinconsistenciesin two or morelaws.

Answer:

Nepa will adopt the spirit of the WTO provisions in its laws by enactment of new laws and
regulations, and amendments of existing Acts, regulations and administrative procedures.

Nepal's terms of accession contained in the accession package adopted by the WTO General
Council will be accepted by enacting laws, making necessary amendments in laws or in Government
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decisions to fulfil its obligations. The details of the legislative action plan are provided in a separate
document.

Regarding the hierarchy of laws, the constitution shall be the Fundamental Law of the land
and in case the provisions of the constitution conflict with the provisions of current laws, the latter
shall be held invalid to the extent of such conflicts in accordance with the Congtitution of the
Kingdom of Nepal. Likewise the Provisions of Acts supersede the Provisions of Regulations (by-
laws), and provisions of Acts and Regulations supersede the provisions of Government decisions or
Directives where there are inconsistencies.

Question 9.

What will bethelegal status of the WTO Agreementsin Nepal after it becomes a member, eg.,
will the Agreements automatically supersede existing laws and regulations?

Answer:

The legal status of the WTO Agreements in Nepal, after Nepal becomes a member, will be
that of an "international treaty”. (Please see Answer to question 6.) Although Section 9 of the Nepal
Treaty Act, 1990 states that in case the provisions of a treaty conflict with the provisions of current
laws, the latter shall be held invalid to the extent of such conflict for the purpose of that treaty, the
provisions of the WTO Agreements shall come into effect only after the enactment/amendments of
national laws.

Question 10.

Article X of the GATT states that all "laws, regulations, judicial decisions and administrative
rulings of general application, made effective by any contracting party, pertaining to the
classification or the valuation of products for customs purposes, or to rates of duty, taxes or
other charges, or to requirements, restrictions, or prohibitions on imports or exports or on the
transfer of payments therefore, or affecting their sale, distribution, transportation, insurance,
warehousing, inspection, exhibition, processing, mixing or other use, shall be published
promptly in such a manner as to enable governments and traders to become acquainted with
them." Please addresshow Nepal intendsto meet these requirements after accession.

Question 11.

Areall legal acts of the executive, legislature, and judiciary published in the same place prior to
entry into force? If not there, then where? Isit required that they be published to come into
force?

Question 12.

What provision of law providesfor publication of laws and other legislative instrumentsprior to
entry into force? Does Nepal’s current legislation cover the provisions of Article X and the
other WTO transparency requirements?

Answers to Questions 10-12:

All trade measures and laws, regulations, and Governmental or Administrative rulings of
general application are published in the Nepal Gazette, including Agreements or Treaties in which
Nepal is a party. Judgements of the Supreme Courts are also published in the Nepal Law Journal by
the Supreme Court of Nepal. Laws enter into force on the date of their publication unless another date
is specified in the laws.
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Some of the transparency requirements of Article X of GATT 1994 and other WTO
Agreements are provided in Section 3 of the Statute of Interpretation Act, 1953, the Division of Work
of His Mgjesty's Government Regulation, 2000, and Nepal Gazette of August 1955. However, it has
been the practice to publish relevant actsrules/regulations to give this effect. HMG/Nepa gives
positive consideration to legislate these existing practices.

As a Member of the WTO, Nepa will fulfill transparency requirements as per Article X of
GATT 1994 and other WTO Agreements.

6. Description of Judicial, Arbitral or Administrative Tribunalsor Procedures, If Any
Question 13.

Isthere any appeal system in areas other than that of the IPRs where any person has the right
to appeal decisons made by the Department of Industry? In particular, Article 11.2 of the
Customs Valuation Agreement stipulates that the legislation of each Member shall provide for
the right of appeal with regard to the determination of a customs value. Does Nepal intend to
introduce such an appeal system relating to customs valuation?

Answer:

There is a provision of appea against the decisions taken by Department of Industry under
Article 18 of Industrial Enterprise Act, 1992 to the Industrial Promotion Board.

The importer has the right to appeal to the Revenue Tribunal over the decision of customs
officialsin respect to the determination of customs value under Section 37 of Custom Act, 1962.

Question 14.

The response to Question 30 of WT/ACC/NPL/3 addresses the issue of Nepal's current
arrangementsfor dealing with judicial appeals from administrative rulings on customs matters,
as provided for in Article X of the GATT. It reports that there is a permanent Revenue
Tribunal to adjudicate and resolve revenue disputes, including decisions related to custom
duties, and that the Custom Act of 1962 as amended, provides for appeal against orders of
custom duty assessment or punishment issued by customs to the Revenue Tribunal. We
appreciate Nepal’s statement in the response to question 30 that it will examine the
compatibility of its current procedures with Article X:3(b) and (c) of GATT 1994. We
understand this to mean that Nepal is examining whether currently established institutions
provide for the right of appeal to an independent tribunal for the "prompt review and
correction of administrative action relating to customs matters," and that Nepal intends to
establish such an ingtitution if the review indicates that it does not currently exist. Can Nepal
confirm that under standing to be correct? We suggest that, during this examination, Nepal also
take into account the requirements of other WTO Agreements that provide for the right of
appeal, eg., the Agreements on Customs Valuation, TBT, SPS, Import Licensing and TRIPS.
Welook forward to the results of thisreview.

Answer:
Please see Answer number 13.
Nepal is currently examining to establish an independent administrative tribunal to review the

decision of customs authority regarding customs valuation. The decision of administrative tribunal
could be appedled to the revenue tribunal. Nepal assumes that such institutional system would
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provided prompt review and correction of administrative action relating to customs matters in
accordance to the Article X:3(b) and (c) of GATT 1994,

The Nepalese legislation provides right to appeal to the affected party on the decision of the
authorities on the matters related to technical barriers to trade, sanitary and phyto-sanitary measures,
import licensing, copyrights, trademarks, patent and design. Please dso refer to WT/ACC/NPL/5,
WT/ ACC/NPL/6 and WT/ACC/NPL/7.

V. POLICIESAFFECTING TRADE IN GOODS
1 Import Regulation

Registration requirementsfor engaging in importing
Question 15.

Please provide in writing the details of the requirements necessary for obtaining theregistration
to engagein business.

Answer:

The Nepalese legidation provides different procedures for the registration of a private firm
and a company. Private Firm Registration Act, 1956 governs the registration of a private firm- defined
as any firm, a company or a concern set up by any person — to engage in the business of export or
import and the act of running a private firm without registration is prohibited. The Department of
Commerce registers the firm relating to commerce whereas Department of Industry is the concerned
department for the firms relating to industry. Any individual desiring to register a private firm may
submit the form as prescribed by the Private Firm Registration Regulation 1978 Rule 3. Schedule-1
along with the prescribed application fees to the concerned department (Please refer Annex 11). If the
concerning Department finds the statement of the application to be true and reasonable to register, it
will register the private firm and issue a certificate of registration accordingly.

The registration of a company is governed by the Company Act, 1997. An application with a
Memorandum of Association and an Article of Association of the proposed company along with
application fee has to be submitted to the Office of the Company Registrar (Section : 4). The
Registrar, with necessary inquiries, registers the company and issues a certificate of incorporation
within 15 days (Section 5). The Registrar has the authority to reject the application if the proposed
name of the company is aready registered, or the proposed name is against public mora or the
objective of the company is contradictory to the existing laws, or the conditions required to
incorporate company under this Act is not fulfilled (Section 6). However, the Registrar gives due
notice and the reasons for rejection to the applicant.

The registration of entity with respect to trade in services is governed by other laws, e.g.,
Nepal Agency Act, 1958, Partnership Act, 1964.
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Question 16.

The response to Question 33 of WT/ACC/NPL/3 states that " all companies, national or foreign,
have to be registered with the competent authority to engage in business in Nepal." This
includes export and import activities. Limited liability companies, including joint venture
agencies, sole proprietor and partnerships, business undertakings for industrial ventures,
register at the Ministry of Industry. But agencies, sole proprietor undertakings and partnership
businessesfor trading arerequired to register at the Department of Commer ce.

- Please confirm if this means that manufacturing firms and service firms other than for
international trade register with the Ministry of Industry and that international trading
firmsregister with the Department of Commer ce.

- Are the registration requirements in the two agencies the same? Please describe how
businesses register and indicate any differences. Are the criteria for registration
published officially?

- Please describe any limitations on individuals or firms seeking to register for theright to
import or export.

- What isthe purpose of theregistration fees?

- Please confirm that any fees, charges or taxes levied for registration are in conformity
with WTO obligations, that their rateis based on the cost of the service rendered, that
they do not burden imports, and that the fees are not more onerous for those registering
for importation and exportation than for firmsthat produce domestic goods.

In document WT/ACC/NPL/3, Nepal statesthat preferenceisgiven to nationals when obtaining
a licence to work as an agent for the delivery of goods, and the response to question 64 states
that in the "issuance of licenses... preference may be given to nationals."

- Please expand the information provided on this point, noting how preference is given,
the purpose, and any legal restrictions on foreigners attempting to be agents for the
delivery of goods or obtaining import licenses.

We seek a commitment from Nepal that there are no restrictions on theright of individuals and
enterprises to import and export goods into Nepal’'s customs territory, except as provided in
WTO Agreements, and that individuals and firms are not restricted in their ability to import or
export based on their registered scope of business. We also seek to ensure that fees associated
with the right to import and export are applied in conformity with the WTO, including
ArticlesVIll:1(a), XI:1and I11:2 and 4 of the GATT 1994.

Answer:

The application fee and the registration fee of different kinds of legal entities are very
nominal, non-discriminatory and are not related to the value/ volume of export and import.

HMG/Nepa would appreciate if the Working Party points out which Article of GATT or
GATS arereferred to wherein registration fees are mentioned.

Nepal believes that agency business is covered by GATS and its market access conditions
will be governed by the schedule of specific commitments on services sector. Upon accession, Nepal
commits not to adopt any restriction on the right of individuals and enterprises to import and export
goods except as provided for WTO Agreements.
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Please see Answer number 15 for other information.
(b) Characteristics of national tariff
Question 17.

Is " country beer" (Chhyang) produced in Nepal? Is it taxed differently than "beer"? Does
Nepal consider this practice consistent with Article Il GATT? If not, what does Nepal intend
to doto eliminate the discrimination?

Answer:

The "Chhyang" is not "beer" but is a home made drink produced in a small scale by
indigenous peoples with indigenous traditional knowledge and is related to their religion and social
custom. Chhyang and beer are not identical or similar goods.

Question 18.

The responses to questions 35 and 38 of WT/ACC/NPL/3 appear to state that for domestic
products subject to the excise tax, an "equalizing duty" of the same level is applied to similar
imported goodsin lieu of a customs tariff.

- Can Nepal confirm that imported goods to which the " equalizing tax" isapplied are not
subject to additional customs duties, i.e., that the " equalizing duty", which is applied at
the same level as the excise tax on similar domestic goods, acts as the customs tariff on
these goods?

- Can Nepal clarify what taxes and charges are applied (a) to domestic goods generally,
e.g., the VAT; (b) to imports generally, e.g., the customs tariff and the VAT; (c) to
domestic and imported goods that are subject to the excise tax and the "equalizing
duty".

Answer:

Nepal imposes "equalizing duty” equal to the excise tax for corresponding domestic products
in a non-discriminatory manner above the customs tariff. Equalizing duty is an excise tax which is
applied just once and is collected at the custom office for convenience.

Domestic goods are subject to VAT, in general, and excise tax on specified goods. Imported
goods are subject to custom duty, VAT, equalizing duty (on specified goods) equal to excise tax
imposed on domestically produced similar goods and the local development fee replacing previous
octroi tax.

(d) Other duties and char ges, specifying any chargesfor servicesrendered

Question 19.

Pleasereply to Question 48 of WT/ACC/NPL/3.

Answer:

Nepal intends to change the import licence fee to the system of determining the fee based on
the flat rate or the ad valorem rates, whichever islower. Nepal reserves the right to introduce customs
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processing/customs fee equivalent to the cost of services rendered for the items not requiring import
licence.
Question 20.
Please confirm that Nepal charges no customs processing or other customs fees on imports or
exports, except for the 1 percent licensing fee on imports or exports that require a licence or
that lack an opened letter of credit in customs documentation.
Answer:

Please see Answer number 19.
(e Quantitativeimport restrictions, including prohibitions, quotas and licensing systems

Question 21.

Why is the importation of liquor above 60 degrees banned when their national production is
allowed? How does Nepal intend to eliminate this discrimination?

Answer:
Nepal has not allowed to produce liguor above 60 degrees for commercial purposes.

Question 22.

The response to question 50 in WT/ACC/NPL/3 states that quota system described operates
only for those goods subject to export restrictions or price controlsin one of the Partiesto the
Trade Agreement. Are the quotas applied to the products listed actually set by India’s export
quotas?

Answer:

The quota system described operates only for those goods subject to export restriction or price
control in one of the parties to the Trade Agreement (answer 50 in WT/ACC/NPL/3). Based on the
consumption requirement of Nepal, such quotas are mutually decided by the governments of Nepal
and Indiaand have no direct link with overal India's export quotas.

Question 23.

Concerning licenses required for theimportation of productslisted in Annex 3.2:
- Which of the productslisted are banned for import?

- What productslisted in Annex 3.2 arerestricted for import?

- What procedures must be followed to obtain approval for importation of restricted
products?

Answer:
Following products listed in Annex 3.2 (WT/ACC/NPL/3) are banned for import:

a. Narcotic drugs like opium and morphine.
b. Liguor containing more than 60 per cent acohol.
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c. Beef and beef products.
Following products listed in Annex 3.2 (WT/ACC/NPL/3) are restricted for import:

a. Materials used in the production of arms and ammunition.

b. Guns and cartridges.

c. Capes without paper.

d. Arms and ammunition, and other explosives.

e. Wireless, walkie talkie and other similar audio communication equipments.
f. Valuable metals and precious stones.

The restricted products can be imported under import licence. Regarding the procedures to
obtain an import licence please refer to the answer to question number 27.

Question 24.

WT/ACC/NPL/3 states that Nepalese producers do not manufacture any of the banned or
restricted items listed in WT/ACC/NPL/2/Add.1 Annex 3.2 except jewelry and home-made
liquor. What restrictions, if any, are placed on domestic producers of these products? Article
XX(c) was intended to address the flow of gold and silver for monetary purposes, not
restrictions on commerce in jewery. Are the restrictions on imported jewelry a form of
protection for domestic production? If not, please elaborate on why these items are not
imported for commercial sale.

Answer:

Products injurious to health e.g. narcotic drugs; and beef and beef products are banned to
produce domestically whereas other products listed in Annex 3.2 of NPL/2/Add.1 could be produced
domestically under government licence.

Currently, Nepal does not restrict importation of jewelry made of valuable metals but thereis
restriction on the importation of gold, silver and other valuable metals and precious stones. However,
maximum of 10 kg. of gold and 150 kg of silver are allowed to be imported by paying custom duties
under personal baggage provisions.

() Licensing procedures
Question 25.

Nepal’s documentation appears to indicate that the current laws governing import licensing
have not been revised since 1978.

i What stepsis Nepal taking to review its system to assess to what extent it will haveto be
amended to makeit WTO compliant?

ii. What administrative or other objectives does the Government of Nepal have that
require the submission of an application or other documentation (other than that
required for customs purposes) to various relevant administrative bodies as a prior
condition for importation into the customs territory of Nepal, whether or not they are
considered import licensing procedur es?






